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RED HILL VALLEY PARKWAY INQUIRY

Arbitration Place Virtual

-—-- Upon resuming on Monday, May 30, 2022

at 9:30 a.-m.

MS. LAWRENCE: Good morning,
Commissioner.

JUSTICE WILTON-SIEGEL: Good
morning.

MS. LAWRENCE: My name 1is
Emily Lawrence. 1"m co-lead commission counsel.

Before we turn to our witness
today, 1 would like to open this week of hearing

by acknowledging that The City of Hamilton 1is
situated upon the traditional territories of the
Erie, Neutral, Huron-Wendat, Haudenosaunee and
Mississaugas. This land is covered by the Dish
With One Spoon Wampum Belt Covenant, which was an
agreement between the Haudenosaunee and
Anishinaabek to share and care for the resources
around the Great Lakes. We further acknowledge
that the land on which Hamilton sits is covered by
the Between the Lakes Purchase, 1792, between the
Crown and the Mississaugas of the Credit First
Nation.

Many counsel appearing on this

hearing today are in Toronto, which is on the
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traditional land of the Huron-Wendat, the Seneca,
and most recently, the Mississaugas of the Credit
River. Today, this meeting place i1s still home to
many Indigenous people across Turtle Island, and
we are grateful to have the opportunity to work on
this land. Thank you.

Commissioner, we have our next
witness, who is Gerry Davis.
GERRY DAVIS; AFFIRMED

EXAMINATION BY MS. LAWRENCE:

Q- Good morning, Mr. Davis.
A. Good morning.
Q- I"m going to start with

some questions about your professional background.
From 1986 to 2001, you worked for the region of
Hamilton-Wentworth. Is that right?

A. That"s correct.

Q. And from 2001 to 2016,
you worked for the City of Hamilton?

A. That"s correct.

Q. In 2001 to 2005, you were
manager, asset management, capital planning and
implementation and Public Works. Is that right?

A. That"s correct.

Q. And from 2005, you were
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the director, capital planning and implementation
Public Works?
A. Correct.

6 Q- From 2009 to April 2016,

you were the general manager in Public Works?
A. Correct.

7 Q. I understand you were the
acting general manager iIn January of 20097?

A. That"s correct, from
January until 1 was appointed by council in
May 2009.

8 Q- Right. And from that
point on, May 2009 to 2016, you were the general
manager?

A. Correct.

9 Q. As general manager, to

whom did you report?
A. Sorry, 1 didn"t hear you.
10 Q. As general manager, to
whom did you report?
A. I reported to the city
manager and the city council.
11 Q. While In your role as
general manager, did you have any concerns about

the organizational structure of Public Works?
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about the flow of information or work within
groups that reported to you?
A. No.

13 Q. Any concerns about lack
of cooperation between the groups that reported to
you?

A. No.

14 Q. I understand after you

left the role of general manager, you were

strategic advisor to the city manager in the city

manager®s office. Is that right?
A. That"s correct.
15 Q- And how long did that

role last?

A. I believe i1t was from
April or May of 2016 until when 1 retired, on
December 31, 2016.

16 Q. What did that role

involve?

A. It was primarily working
directly with the city manager to assist. At the
time I went over, we were redoing the ten-year

strategic plan for the City of Hamilton and I
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headed up that project, which was the main project
I did at the time over at the city manager-"s
office.

17 Q. Okay. And you said you
held that role until you retired. Since your
retirement, have you had any other paid work,
consultancy, anything like that?

A. I"ve done some consulting
and I also have my own tax practice.

18 Q. Okay. Have you done any
work for the City of Hamilton?

A. I was hired by a
consultant who was retained by the City of
Hamilton to work on a review of their asset
management program.

19 Q- Okay. 1"m going to turn
now to some questions about the Red Hill Valley
Parkway, and 1 may call it the RHVP or the parkway
or the Red Hill. [If you need any clarity about
what I"m talking about, please let me know.

Did you have any role in the
design or construction of the Red Hill?

A. No.

20 Q- Did you have any role in

overseeing the project team that was involved in
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the design or construction?

A. No, 1 did not.

Q. I understand that Gary
Moore was iIn a shared position. When he was
working for the Red Hill Valley team, he was also
the manager of design. Do you recall that period
of time?

A. Yes.

Q. This would be in the late
2000s. Registrar, could you call up HAM58528.
Mr. Davis, we"re going to be screen sharing a
number of documents today. If at any point it"s
too small for you to see, just let me know and we
can open it up. Perfect, Mr. Registrar, that"s
great. |If you can call that out. How"s that?

A. That"s fine.

Q. Great. So, this i1s an
organizational chart from 2007 and you"ll see it
has you there at the top, director of capital
planning implementation, and on the right-hand
side 1t has manager of design, Gary Moore, shared
position with Red Hill.

Did you oversee any of
Mr. Moore®s work that he was doing In respect of

the Red Hill?
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25

26

(613) 564-2727

A. No, I did not.

Q- Thank you.
Mr. Registrar, you can take that down. Apologies.
Before I move on, I understand that"s not yet an
exhibit, so 1f can we make as the next exhibit,
which 1 believe 1s Exhibit 56, HAM58528.

JUSTICE WILTON-SIEGEL: That"s

fine
EXHIBIT NO. 56:
Organizational chart
dated 2007, HAM58528.
BY MS. LAWRENCE:
Q- Thank you.

Mr. Registrar, could you bring up overview
document 3, page 37, paragraph 72, please.

While this is coming up,
Mr. Davis, | believe you®"ve seen these overview
documents before, but these are overview documents
that commission counsel have prepared that append
a number of underlying documents. Again, if you
need anything to be bigger, we do have that option
to call out.

A. That"s fine.

Q. Great. So, you"ll see

here at paragraph 72, in April of 2007 Mr. Moore

Arbitration Place

May 30, 2022

Page 3138

(416) 861-8720



© 00 N O O h~h W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

(613) 564-2727

thank you -- the first paragraph.

So, this i1s an excerpt and
this 1s Mr. Moore providing information about
perpetual pavement design that we have adopted for
the north-south RHVP, and he notes it is
leading-edge pavement design.

Perpetual pavement design,
does that mean anything to you or did it in 20077?

A. No, i1t did not.

Q. Registrar, can you close
out that call out and if you could go on to
page 38, Registrar, and pull out the first full
paragraph.

Again, Mr. Davis, i1f you would
like to take a moment to read the entire thing,
I*m happy to do that. Mr. Moore is referencing
monitoring, which would consist of weight and
motion sensors under the lanes. Do you remember
that monitoring program?

A. No, 1 do not.

Q. Okay. Registrar, you can

close that call out and i1f you can call out the

Arbitration Place
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e-mailed Mr. Murray, who 1 believe i1s Chris
Murray, and you and i1t"s quite lengthy. So,
Registrar, can you first just call out -- perfect,

Page 3139

(416) 861-8720



© 00 N O O h~h W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

(613) 564-2727

paragraph just before that, the costs and the next
paragraph together. Perfect. So, you"ll see
Mr. Moore is setting out the costs associated with
this monitoring, and then he notes:

"Golder are interested,

as they are designers.™

Did you know in 2007 that
Golder Associates was one of the consulting
engineers on the Red Hill project?

A. No, 1 did not.

Q. Why was Mr. Moore seeking
or providing you with this information about the
costs of this proposed monitoring program?

A. I believe because 1t may
have had a budget impact that we would have to
include. He was letting me know of a financial
impact on the budget once the monitoring of the
road would take place.

Q. Okay. So, monitoring
after the opening of the Red Hill, that would have
fallen under your portfolio as director, capital
planning and implementation?

A. No, it would not.

Arbitration Place
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third full paragraph starting with Golder.
Actually, no. Pardon me. |If you can call out the
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Q. Okay. So, why would he
be telling you this?

A. To ensure that -- 1 was
in charge of the preparing the capital budgets for
the department, so this would have a budget
impact. So, like all the other divisions within
the department, we put together the capital
budgets, so water waste, water waste management,
transit, so this i1s more of information that there
IS a budget impact.

Q. Okay, so the budget
aspect of this would fall under your portfolio,
but the technical aspect would not. |Is that
right?

A. That"s correct.

Q. Registrar, you can close
out that call out. Thank you. And i1f you can go
to overview document 3, page 65, paragraph 133,
please. Thank you for calling that out.

So, you"ll see in October of
2007, the MTO conducted friction testing on the
Red Hill. At the time, in 2007, did you know that
the MTO iIntended to conduct this friction testing?

A. No, I did not.

Q. Did anyone approach you

Arbitration Place
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and ask to sign off on a request for the MTO to
conduct friction testing?
A. I don"t recall, no.

35 Q- Is friction testing on a
large parkway, like the Red Hill, the kind of i1tem
that you would have expected Mr. Moore would have
brought to your attention for approval?

A. No.

36 Q- When did you first learn,
1T ever, that in 2007, MTO had conducted friction
testing on the Red Hill?

A. Can you ask that again,
please?

37 Q. Sure. When did you first
learn that MTO had conducted friction testing on
the Red Hill in 2007?

A. I don"t recall ever
learning about the MTO.

38 Q. Prior to October 2007,
were you Involved In any discussions with city
staff about the idea of friction testing on the
Red Hill?

A. No, I was not.
39 Q- After 2007, did the topic

of friction testing on the Red Hill ever come up

Arbitration Place
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in any of your meetings about the Red Hill at any
time during your tenure at the city?

A. I don"t recall any, no.

40 Q- You said friction testing
wasn"t the kind of i1tem that you would expect
Mr. Moore to bring up with you in 2007. When you
took the position of general manager in 2009,
would you expect that Mr. Moore would have raised
the i1ssue of friction testing to you iIn that
capacity?

A. No, 1 would not.

41 Q. Did you ever see the MTO
friction test results?

A. No, 1 did not.

42 Q. Did you have periodic
meetings with the MTO to coordinate construction
and discuss the interchange between the Red Hill
and the QEW?

A. I did attend meetings
with the MTO. I don"t recall being In meetings
with respect to that interchange.

43 Q. Okay. When you say you
were In meetings with the MTO, meetings about the
Red Hill with the MTO?

A. No. It was more of an

Arbitration Place
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I was the director of capital planning and then as
general manager.

44 Q- Do you remember attending
any meetings with the MTO about the Red Hill in
particular?

A. No.

45 Q- Okay. Thanks. 1°"m going
to take you now to, Mr. Registrar, HAM21276,
please. So, you"ll see that this i1s an e-mail
from Scott Stewart. 1It"s to a number of
recipients and you are the first one listed on the
CC line. Do you see that?

A. Yes.

46 Q. I"m just giving you a
moment to skim this e-mail. Do you recall seeing
this e-mail at the time 1t was sent, in 20077?

A. No, 1 do not.

47 Q- Mr. Registrar, can you
call out the second and third paragraph, please.
Thank you.

So, at the beginning of that

paragraph that"s highlighted, there®s another

Arbitration Place
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overall coordination process. When they were
doing projects in the City of Hamilton, we had
ongoing meetings. | started attending those when
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reference to perpetual pavement and the last
sentence 1is:
"Perpetual pavement will
save more than
$1.6 million in a 50-year
period.™

Then the next paragraph says:

"The Public Works
Department was profiled
In a second article as
one of the most
progressive cities In the
province when i1t comes to
managing iIts roads.™

Mr. Registrar, can you take
down that call out, please. And then it
references a number of bullets about projects that
Hamilton had used when using new technology to
improve their road network.

From your perspective and, in
particular, your perspective as general manager,
how important was i1t that the City of Hamilton was
perceived as innovative or a leader in this kind
of technical design?

A. So, 1 think the technical

Page 3145

Arbitration Place
(613) 564-2727 (416) 861-8720



© 00 N O O h~h W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

RED HILL VALLEY PARKWAY INQUIRY

(613) 564-2727

design in the awards that came forward were
recognized by the different organizations of what
the City was doing. Making sure we could win an
award would, in my mind and my opinion, wouldn®t
be the top priority. That came as a result of the
work we were doing at the City of Hamilton.

Q. From your perspective,
how important was i1t that the City of Hamilton not
simply be perceived, but actually be innovators in
technical design?

A. Are you talking about
with respect to winning an award?

Q. No. I think that relates
to perceptions by others, but simply within and
under your leadership, recognizing your leadership
starts in 2009, how important was it that Public
Works be an i1nnovator iIn technical design as
compared to other municipalities?

A. So, 1t wasn"t an iIssue
with respect to other municipalities. The
innovation was based on ensuring the funding that
was being provided was being implemented to
ensure, you know, with respect to, you know,
spending the right money on the right asset at the

right time would be the best how I would describe

Arbitration Place
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1t.

50 Q- Okay. You mentioned that
winning awards was, to paraphrase, a secondary
effect. How important was it to you that the work
of the City of Hamilton be recognized through
industry awards or other recognition?

A. It wasn™"t of primary
importance to me.

51 Q. Okay. Registrar, can you
take that down. Thank you.

I*m going to turn now to some
questions about staff reports and, iIn particular,
reports prepared by staff for the Public Works
committee, and 1™"m asking from your perspective as
the general manager of Public Works.

Which committees of council
usually receive reports prepared by Public Works
staff?

A. The primary committee
would have been the Public Works committee. The
second one would be the general iInformation
committee. And then occasionally we could do a
joint report with the finance committee, but the
primary report submission and overview was the

Public Works committee of council.

Arbitration Place

May 30, 2022

Page 3147

(416) 861-8720



© 00 N O O h~h W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

RED HILL VALLEY PARKWAY INQUIRY

52

53

54

55

(613)

Q. What was your role In a
typical staff report prepared in Public Works for
the Public Works committee?

A. So, my role, I was iIn
charge of policy and administration. My main
function on reports was signing them off to be
submitted to council as per city policy.

Q. That policy where you
were the signatory, did that change over time?

A. I believe 1t changed
because one of the discussion we had at senior
management team when I was on as GM was the
directors and their staff have all the technical
expertise when a report Is prepared, so it was
moved that the director would be signing off. 1
believe 1t was, I"m going to say, in 2015. 1
don"t recall exactly.

Q. Okay. So, I"m going to
ask you a number of questions to come and, to the
extent that any of those questions have different
answers depending on whether before that change in
policy or after, you just let me know. Okay?

A. Okay .

Q. When would a report have

hit your desk in advance of going to the Public

Arbitration Place
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Works committee?

A. I would say i1t was

approximately one month before the actual

committee date, the reports would have been

completed by the respective divisions and signed

May 30, 2022

off by the director, come to the general manager-s

office. 1 would then sign as the GM of Public

Works. They would then get forwarded to the

legislative assistant in the clerk®s department

and then we would set up the agenda review

generally with the chair of the Public Works

committee and the vice chair.

to the committee, on average,

56

lead time?

57

So, a month prior

I would say.

Q. Okay, so a fair bit of

A. Yes.

Q. By the time you received

a report for your review, what steps would have

already happened?

A. So, the authors of the

report, whatever the topic was, would have done

their research and their technical expertise iIn

preparing it.

It then would go to,

ifT 1t was one

of the project managers authoring the report, it

would go to their manager for sign off, and then

(613) 564-2727
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it would go to the director for sign off. And
those key people have all the technical expertise
with respect to the report.

58 Q. Okay. As 1 understand
it, most reports for the Public Works committee

were either information reports or recommendation

reports. Is that correct?
A. That®"s correct.
59 Q- Can you explain the

differences between these two types of reports?

A. A recommendation report
has specific action to be approved by committee:
Work to be done, when i1t"s to be done, how much
money. An information report iIs something to
follow up to keep the committee informed of what"s
going on, and the information report could
generally, one of the most common forms, was if
council asked for information on something, it
goes on to an outstanding business list and
generally an information report iIs written for
that outstanding business list. And then once
council receives that report, signs off on it,
it"s taken off the OBL. So, one is action, one IS
information, just what 1t says.

60 Q. Okay. Are there

Arbitration Place
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differences in the level of detail between a
typical information report and a typical
recommendation report?

A. It depends on the topic,
SO. ..

Q. With respect to
recommendation reports, what was your practice

when a report was delivered to you?

A. So, for a recommendation
report, 1 would go through the recommendation to
understand exactly what was being -- you know,

what was the project, what was the timeline, what
was the funding with respect to i1t. There would
be generally an executive summary with the
recommendation report. | could read that. And
then 1 would sign off on that report.

Q. Okay. So, i1s that to say
you wouldn®t necessarily read past the executive
summary to the body of the report?

A. Yeah. 1t would depend on
the report, but primarily I wouldn®t read the
whole report.

Q. Okay. Did you edit
reports?

A. So, iIn that seven years,

Arbitration Place
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did I edit reports? |1 can"t say with certainty.
I would imagine 1 may have addressed in the
recommendation, if I didn"t understand i1t, if It
wasn"t specific for what"s being spent, what it"s
being spent on and the timeline, 1 would probably
edit there. 1 wouldn"t edit, in all likelihood,
the body of the report, because 1 would have no
technical expertise to change what the experts
have written in the body of the report.

64 Q. Okay. Where a report, a
staff report, a recommendation report, addressed a
report prepared by a consultant to the City, would
you read the underlying consultant report?

A. No, 1 would not.

65 Q- Now turning to
information reports, what was your practice when
an information report hit your desk?

A. Generally, the
information report, | would scan the title, what
it was going for, the reason for the information
report and 1 would sign off on it.

66 Q- Okay. Turning now to the
2013 CIMA report, Registrar, can you pull up
overview document 6, page 8, paragraph 11, please.

Mr. Davis, this i1s also from

Arbitration Place
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our overview document, so this iIs just a narrative
form, and i1t says:
"On January 16, 2013, the
Public Works committee
met -- "
It lists the councillors:
' —— and a report from
that meeting records that
the following motion was
passed.™
Do you see that motion under,

it says, 1tem 9?

A. Yes.
67 Q. Do you recall this
motion?
A. I do not.
68 Q. Okay. Prior to

January 2013, were you aware that City staff had
received complaints from citizens in the police
about slippery conditions on the Red Hill?
A. No, 1 was not.
69 Q. Had you personally heard
any anecdotal complaints about slippery conditions

on the Red Hill?
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1 70 Q. Did you have any concerns
2 about the safety of the Red Hill?

3 A. No, 1 did not.

4 71 Q- Did you drive the Red

5 Hill yourself?

6 A. Many times.

7 72 Q. So, you said you don"t

8 recall this motion sitting here today, one that

9 was nine years ago. At the time, when you were

10 general manager, would you have informed yourself
11 of any motions that dealt with the Red Hill?

12 A. So, iIn reference to this,
13 you know, it"s there where the committee is asking
14 for information on the Red Hill Parkway

15 improvements, so at the time, the legislative

16 assistant would have recorded what the members of
17 the committee asked for during this Public Works
18 committee, and this is an item that I"m pretty

19 sure would have went on to an outstanding business
20 list and then the technical staff had to follow up
21 to get the information that was requested to
22 report back to council.
23 73 Q. So, this motion requires
24 staff to be directed to investigate upgrading
25 lighting and investigate better reflective
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signage, among other things, and that a full
costing of options and alternatives be presented.

Were you involved in
determining which staff members within Public
Works would take the lead in implementing the
investigation set out In the motion?

A. No, 1 would not. This
would go through, at the committee when i1t was
brought up, the director, you know, whose
portfolio falls under the Red Hill, issues on this
would be the lead and direct the staff to who
should write the report.

Q- Okay. Which director
would that be?

A. This 1s under Traffic
Management and Operations, Traffic Engineering, it
looks like, so 1 would think i1t would be under --
I think it was under John Mater®s portfolio at the
time and then you would have had, 1 think, Geoff
Lupton was the director and then Martin White
would have been the manager of roads and then
whatever staff they assigned i1t to to do the
review. That"s my best recollection.

Q. So, you would have viewed

this motion at the time when you received i1t from
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the legislative office as falling under the

purview of traffic engineering?

A. Yes.
76 Q. Traffic services
engineering, 1 think 1t was called then?
A. Yeah. That was where the

directors, after the committee meets, they know
which portfolio needs to follow up on all the
motions passed by council.
77 Q. Registrar, can you skip

to paragraph 17 of the same overview document,
page 10.

Just to close this loop,
Ms. Cameron, who is the assistant to Gary Moore,
advised Mr. Field, Mr. McGuire and Mr. Murray that
John Mater and his group would be taking lead on
the motion. So, I think you"re quite right,
Mr. Mater was the director of corporate assets and
strategic planning, under which the traffic and
safety engineering department fell.

Registrar, you can take out
that call out.

That motion iIn particular was,
in part, an investigation of lighting. In your

view, did that also fall under John Mater®"s group?
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A. Yes.
78 Q. Who was responsible for

selecting a consultant to assist City staff where
appropriate?

A. So, you know, i1t depends,
but In this case | would say John Mater®s
portfolio, his staff are going to do the report.
You know, the City had a list, a roster, of the
consultants for various functions. |1 forget the
number. There was probably like 30 to 40 roster
consultants, so the staff in John Mater"s
division, looking at what i1s required, would
select a consultant from the roster that pertains
to the work that needs to be done.

79 Q. Okay. So, 1t would be
John Mater*®s group to decide whether a consultant
was needed and then to select that consultant, if
a consultant was needed?

A. I believe so, yes.

80 Q. The roster program, do
you have knowledge of how consultants got on to
the roster?

A. Yes, 1 do.

81 Q. Can you describe that for

the Commissioner, please?
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A. So, the roster
consultant, the list of consultants on the roster,
so there®"s categories you would have: Traffic
management, environmental, water, environmental
waste water analysis, waste management, transit
functions, and | believe i1t"s every two or three
years, | think 1t was two years when | was there,
we put out a call for consultants to bid on
different work that the City has to do. And,
again, the roster consultant isn"t just for Public
Works, 1t"s for the entire City as they need it.
And the technical expert of that portfolio or
discipline would then, let"s say you got ten
roster -- ten reports submitted, they would go
through and 1*m guessing, but generally let"s say
five of the consultants would be selected to be on
the City"s roster.

And the premise for the roster
process i1s to expedite work that the City needed
to do. So, you went through the detailed report
review of what the consultant could provide. They
would go on the roster and then when something
came up, for instance, as we"re looking at here,
the technical expert who needs an assignment would

then go to the roster captain and say, | need a
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transportation consultant, you know, whatever the
expertise i1s for this, and the roster captain then
assigns a consultant for the division that needs
the work done. Does that help?

Q. It does. Thank you. So,
the roster captain, every couple of years, would
receive applications to be on the roster and then
would they score their applications?

A. Yes. So, they would go
through the evaluation, score 1t, and then make a
recommendation to put the professional consultants
on the roster iIn whatever category i1t may be. So,
again, you would have ten submissions to get on to
the roster, but the roster captain would -- and
I*"m speculating -- only maybe take five, so some
would get on and some would not, but it was a
scoring system and it was ranked and there was a
committee, 1 believe, of all the roster captains.
And then as general manager, | was required to
sign off on the rosters, again, as a policy and
administration process. 1 didn"t review any of
the roster consultant submissions.

Q. The benefit of having a
handful of consultants on a roster in any

particular technical area i1s you can forego a more
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formal tendering system on a contract-by-contract
basis or a project-by-project basis. Is that
right?

A. That"s correct.

Q. You said the roster
captain would select a consultant at the request
of a staff member who asked for a consultant for a
particular project. Did the roster captain, was
it the formal or informal policy that the roster
captain would hand out or distribute the contracts
in some sort of e